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EDITORIAL NOTES. 


THE OFFICE of Chancellor has always been filled with men of 
such perfect integrity and singleness of purpose, that we do not 
fully appreciate how great is the power that is confided to this one 
man, or what opportunities for patronage and oppression his office 
affords. In deciding cases he determines questions of fact as well 


as of law, and this of itself leaves much to his fairness and honesty 
of purpose. But besides this ordinary judicial power the Chancellor 
has a control over banks and railroads, over partnerships 
and corporations, which could only be endured so_ long 
as the people knew that his only purpose was to do 
right and administer the law. He can declare companies insolv- 
ent and wind them up and appoint receivers, and all this he can do 
in his discretion with reasons more or less plausible. The receivers 
he appoints carry on business. They buy and sell and make con- 
tracts and break them, and the Chancellor grants or refuses leave 
to sue them for damages or himself determines whether the con- 
tracts shall be fulfilled or not. The receivers operate railroads. 
They lease and even build railroads and they affect the stock 
market, and in all they are subject to the control of the Chancellor. 
So long as the Chancellor, in exercising these powers, acts with the 
single purpose of administering justice, the powers, great as they 
are, are judicial powers, and they are submitted to with confidence, 
but if we should ever have a Chancellor who so muchas thought, 
in any of his judicial actions, whether this or that decision would 
be to his own advantage, or whether this or that appointment 
would add to his own influence, the despotic power of the office 
would soon become manifest. If the Chancellor in appointing 
receivers, winding up companies and operating railroads, had any 
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thing in view except the simple administration of justice, he would 
have many opportunities for gratifying his friends and oppressing 
his enemies, and the patronage of his office would be very great. 

If these possibilities of the office are not thought of now, it is 
because the bar and the people have perfect confidence, not merely 
in the integrity, but also in the singleness of purpose of the Chan- 
cellor and the Vice-Chancellors. There is no one who can so com- 
pletely separate his judicial from his personal character and lift 
himself out of himself (so to speak) so completely as the present 
Chancellor, and the office is. and we believe always has been 
administered without regard to selfish or even personal considera- 
tions ; but it is important that it should not be forgotten that there 
are great capabilities of evil in the office, and that unless the man 
who holds it is worthy of it, the powers he has may become intol- 
erable. If the present Chancellor could hold the office indefi- 
nitely, there wonld be no need to think of this matter, but since 
his term will soon expire, and there is a possibility that he may 
not be re-appointed or may decline to serve again, it is worth while 
to emphasize the importance of personal character in the make up 
of a Chancellor. 


THERE is no way in which legal proceedings might be more 
frequently useful to the community than in the collection of debts. 
If they were devised with that end in view and were efficient for that 
purpose, they would be used more frequently than they are, to the 
great profit of the lawyers and to the satisfaction of deserving credi- 
tors. As it is, the creditors are apt to think that suits for debt, if 
they are of any use at all, are devised for the better security of 
designing debtors. It is true that there is no difficulty in obtaining 
judgments, and that sham defenses are not allowed, and that 
property may be taken in execution, and there are provisions for 
examining debtors under oath, and even of reaching property held 
in trust for them, but after all the proceedings are only thoroughly 
efficient against honest debtors and those who have tangible property, 
and these are the ones who generally pay their undisputed debts 
without suit. It is the dishonest debtor and those who make way 
with their property and those who have incomes without property 
and are unwilling to pay what they owe, that creditors want to 
reach by legal process. In the good old days when every suit was 
begun with a capias men were careful how they ran into debt. 
There were many cases of great hardship and the capias and the 
debtor’s prison were barbarous and clumsy, but now that they are 
practically abolished, some other means ought to be devised to 
make men pay who can and will not. There are two ways that 
would be effective and by no means harsh. One is to provide for 
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an attachment as a first process in every case in which a capias 
may now be issued. It would be more effective for the creditor and 
less oppressive to the debtor, than an order of arrest. Whenever a 
debt has been fraudulently contracted, or the debtor is about to 
remove or dispose of his property, the creditor ought to be allowed 
to attach the property and credits of the debtor. Attachment on 
mesne process is used very generally in New England, and although 
it is illogical where there is no special cause for it, no great hard- 
ship is felt because of the provision for giving bonds, but when the 
debt arose out of fraud or the debtor is about to dispose of his 
property in fraud of creditors, it is eminently right that the 
creditor should have the power to ask the law to hold the property 
until the debt can be established. If this could be done, many 
debts could be collected that now are hopeless, and lawyers would 
tind themselves much more in demand, and the law would be 
saved from many reproaches. A very simple addition to the 
attachment act would accomplish this purpose. 

Another effective step toward the collection of debts, would be 
to make some provision for reaching income obtained by the per- 
sonal services of the debtor. As the law is now a man may be 
drawing a large salary, and so long as he is careful to spend if all 
and not to invest any of it, no process can reach it. If a receiver 
is appointed in aid of execution, it has been held that he cannot 
obtain money due to the debtor for his personal services or those 
of his family. The principle of this is to prevent a man from 
being compelled to work for his creditor in a species of slavery, 
and the principle is a good one, but it need not be carried so far as 
to exempt all earnings, however large. It would be enough to have 
a law like that of New York, which provides that only so much 
income as is needed by the debtor for the support of himself and 
his family is to be reserved for him when a receiver is appointed. 






In Balfour v. City of Portland, U. 8. Circuit Court, Dist. 
Oregon, Sept. 20, 1886, 28 Fed. Rep. 738, 22 Reporter 609, it was 
held that where a city is authorized to assess property for taxation 
within its limits, and the city council has power to equalize the 
assessment, the exercise of the power is a quasi judicial proceed- 
ing and an action cannot be brought to recover back the money paid 
in excess of the amount that should have been assessed even though 
the tax had been paid under protest. The court said that since 
the payment of the tax was compulsory and was demanded by an 
officer armed with a warrant for its gollection, it might be recovered 
back if it was illegal, but that as to the action of the board it was 
quasi judicial and as the assessment was within its jurisdiction the 
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legality of it could not be questioned collaterally. The objection 
to the assessment was the over-valuation of the property. The 
plaintiff's mortgages on real estate were assessed at their full value 
while other real estate in the city was assessed at two-thirds of its 
real value. It was admitted that this was done deliberately and 
systematically and for no other reason than that the mortgages 
represented money loans, but the court said that the plaintiff's 
remedy was by an appeal from the judgment of the commissioners 
or by a bill in equity to restrain the collection of the tax and that 
they could not pay the whole tax and then bring a suit to recover 
back a part of it. 





THE courts of New Jersey will not allow that an action may be 
brought in any case to recover back money paid or an illegal 
assessment unless it was made under a void law or the payment 
was compelled by a warrant of arrest or a siezure of personal 
property. ‘They say a warrant to. sell the land does not make the 
payment compulsory; that it is only like money paid under a judg- 
ment that cannot be recovered back until the judgment is set aside. 

On the other point, however, that the action of the board is guasi 
judicial and cannot be questioned judicially, there is a recent case 
in New Jersey in support of the decision in Balfour v. Portland, 
viz: States, Appleget v. Pownell, Supreme Court, November term, 
1886, 7 East. Rep. 529, where it was held that on certiorari the 
court will not consider evidence as to the value of the property 
assessed for taxation, except by way of appeal from the decision 
of commissioners of appeal, and that if a person assessed has an 
opportunity to appeal to the board of commissioners and fails to 
do so, he cannot have relief on certiorari on the question of valua- 
tion, citing State, Young, pros. v. Parker, 5 Vr. 49 ; Hall v. Snede- 
ker, Col., 13 Vr. 76; and Conover v. Davis, 19 Vr. 112. 





In He parte Levi, U. 8. District Court, W. D. South Carolina, 
Sept. 15, 1886, 22 Reporter 610, the question arose whether a 
witness in attendance in court can be arrested on a criminal charge. 
The court said : ‘‘There can be no question that a witness, as well 
in a criminal as a civil case, is protected from arrest under civil 
process going to, remaining at and returning from the court where 
he has been summoned to appear and testify,”’ citing Jones v. 
Knauss, 31 N. J. Eq. 211 and note ; Larned v. Griffin, 12 Fed. Rep. 
593 and other cases. ‘‘ Does the same exemption exist from an 
arrest oncriminal charge? * * Not onecase has been found, and 
I think I can now safely say, can be found, in the decisions of the 
Supreme Court of the United States or of South Carolina, in which 
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the privilege has been claimed under an arrest on a criminal 
charge. No case has been cited from any state of the Union. We 
are left to a decision of the question upon other sources of author- 
ity.”’ And it was held, that under the statute of South Carolina, 
assuming it to be applicable to the Federal courts, the exception of 
cases of treason, felony and breach of the peace from the exemp- 
tion of witnesses from arrest included all indictable offenses and 
covered the charge of perjury. 





In Wall, adm’r. v. Chicago and Northwestern R. R. Co., Su- 
preme Court of Iowa, October 12, 1886,.22 Reporter 612, it was 
held that a foreign corporation having an agent within the State 
who, under the statute, can be served with summons, is not a non- 
resident within the meaning of the exception to the statute in an 
action brought after the limited time. Thecourt said: ‘‘ The theory 
of the statute is that it operates to bar all actions, except as 
against persons and corporations upon whom notice of the action 
cannot be served because of their non-residence. If such notice 
can be served and personal judgment obtained which can be 
enforced in the mode provided by law, against the property of such 
person or corporation wherever found, then such person or cor- 
poration is not a non-resident as contemplated by the statute of 
limitations.”’ For authority the court cited Express Co. v. Ware, 
20 Wall. 543, where it was held by the circuit court, if not the 
Supreme Court of the United States, that such a corporation could 
plead the statue as a defense, and Koon v. Chicago and N. W. R’y 
Co., 23 Iowa 493, and Cobb v. Illinois Centr. R. R. Co., 38 Ib. 604, 
where the same doctrine was assumed if not decided. On the 
other hand reference was made to Olcott v. Tioga R. R. Co., 20 
N. Y. 210, where it was held that a foreign corporation could not 
avail itself of the statute and which decision was followed by the 
U. S. Supreme Court, in Tioga R. R. Co. v. Blossbury and C. R. 
R. Co., 20 Wall. 143, in which however the State decision on the 
statute was taken as binding on the court, whatever it might think 
of the doctrine. 





In Shamp v. Meyer, Supreme Court of Nebraska, Oct. 7, 1886, 
22 Reporter 620, the court held that one who had assumed the 
obligations of another might be sued by a third person to whom 
this latter was bound. This has been held before by many courts 
and something like it was held. by the New Jersey Supreme Court 
in Joslin v. N. J. Car Spring Co., 7 Vr. 141. It may be well enough as 
a matter of policy and sound on principles of equity and general 
jurisprudence, but we must protest against the assertion that it is 
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based upon the common law. The Nebraska court seems to be in 
happy ignorance that there has ever been any serious discussion 
on the subject, and cites some New York and Pennsylvania and 
Nebraska cases and says the rule was established under the 
common law that a parol promise from one person to another for 
the benefit of a third will enable that person to maintain an 
action on such promise. It is true there are some old English 
cases that have declared this doctrine, but the rule has long since 
been repudiated as a general one, and the cases have been shown 
to be exceptional, and there is no principle more firmly estab- 
lished in the common law than that no contract is good without a 
consideration, that the only persons who can sue upon a contract 
are the parties to it, and that the parties are those between whom 
the consideration moves. From this it follows that the person to 
be benefited by the contract has no right to sue upon it unless the 
consideration moved from him. So long as consideration is an 
essential element of the right to sue upon a contract, a person who 
has not given the consideration can have no right to sue upon it at 
common law. Fora fuller discussion of this subject with especial 
reference to the New Jersey cases, see articles in 4.N. J. Law 
Journal 197 and 229. 





We referred last month, 8 N. J. Law Journal, to the question 
whether the estate by entirety still exists in New Jersey, as one 
that ought to be definitely settled by the legislature. We find, how- 
ever, that it is now probably about to be determined by the Court 
of Errors. The case of Butler v. Rosenblath argued at this term 
brings the question before the court, and if the case does not go off 
upon another issue the question will be finally settled. Vice-Chan- 
cellor Van Fleet, from whom the case was appealed, decided that 
under our Married Women’s act, the estate exists no longer, and 
that husband and wife hold as tenants incommon. The result of 
this is certainly inconvenient, for on the death of the husband the 
estate is divided and half remains in the wife and the other half 
goes to his heirs, it may be infant children, subject to her right of 
dower, and this leaves the property very much involved. The 
argument in favor of this disposition of the property is that the 
estate by entirety is inconsistent with the declaration of the statute, 
that the property of the wife shall be her sole and separate prop- 
erty as if she were unmarried. Messrs. William T. Hoffman and 
John W. Herbert, Jr., have furnished us with their brief on this 
side of the question, and it certainly presents very strong argu- 
ments. They discuss the statutes of New Jersey and refer to 
decisions made under similar statutes elsewhere and cite especially 
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In Re Beach, Mander v. Harris, L. R. 24Chy. Div. 222; Cooper v. 
Cooper, 76 Ill. 57; Clark v. Clark, 56 N. H. 105; Hoffman v. 
Stigers, 28 Iowa 302; Whitney v. Fuller, 11 Conn. 337; Wilson v. 
Flemming, 13 Ohio 68 ; Penn. v. Cox, 16 7b. 30; Rogers v. Gordon, 
1 Dana (Ky.) 342; Polk v. Allen, 19 Mo. 467. 

There are contrary decisions in Pennsylvania and New York, 
Stucky v. Keefe, 26 Pa. St. 400, and Berttes v. Noonan, 92 N. Y. 
152. The brief, however, points out that the former case was based 
on a statute abolishing joint tenancy and not on a married woman’s 
act, and that the New York statute is permissive and not compul- 
sory as to the wife taking the property as if she were unmarried. 
This last distinction does not seem to us to be well taken. We 
shall await the decision of the Court of Errors with great interest. 
In the meantime it would be well to avoid making any deeds to 
husband and wife without an express declaration that they shall 
take either as joint tenants or as tenants in common. 





THERE is no topic of the Jaw which is so much misunderstood 
by the parties interested as the obligations of landlord and tenant 
in regard to repairs. Tenants generally believe that landlords are 
bound to keep demised premises in repair, and that they are even 
liable for all accidents which happen by reason of any neglect to 
keep their premises in repair. The law is well.settled to the con- 
trary, but it may be useful to refer to a recent case on the subject. 
In Cole v. McKey, Supreme Court of Wisconsin, Sept. 21, 1886, 
34 Alb. Law Journal 404; 8. C. 29 N. W. Rep. 279, it was held 
that in the absence of any secret defect, deceit, warrant or agree- 
ment on the part of the landlord to repair, he cannot be held liable 
to the tenant or to any one rightfully occupying under him, for an 
injury caused by the premises getting out of repair during the 
term, unless it be by reason of his own wrongful act or neglect to 
perform a known duty. 





A DECISION in Pennsylvania in Morrison v. Bachert, 5 Atl. Rep. 
739, may be useful here on a constitutional question relating to 
special legislation, and the classification of counties according to 
population. It was held that the Pennsylvania act of June 12, 
1878, (P. L. 187), entitled ‘‘An act to ascertain and appoint the 
fees to be received by sheriffs, etc., except in counties containing 
more than 150,000 or less than 10,000 inhabitants,”’ is an act ‘“‘reg- 
ulating the affairs of counties,’ within the meaning of Articie 3, 
Section 7, of the constitution, and, inasmuch as it excludes coun- 
ties of over and under a certain number of inhabitants, it is a local 
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or special law, and, as such, is unconstitutional under that article 
and section of the constitution. 


Mr. JusTICE STEPHEN contributes to the Wineteenth Century 
for October, an article on prisoners as witnesses, in which he advo- 
cates Lord Bramwell’s bill proposed in the last British Parliament 
for making accused persons competent witnesses in criminal cases. 
He discusses the subject with all the advantage of a long experi- 
ence on the bench, and with some experience under recent English 
acts allowing prisoners to testify when accused of certain crimes, 
but with the usual British insularity he ignores entirely the expe- 
rience of the American States under statutes similar to the one 
now proposed in England. His discussion is valuable, however, 
even tous with our experience, and his opinion on questions of 
criminal law and practice is always worth listening to. While he 
is in favor, on the whole, of admitting prisoners to testify, he 
points out many difficulties and dangers attending it. The article 
consists chiefly in illustrations taken from his experience on the 
bench, and it is not easy to give a summary of it, but any one who 
is interested in the subject either asa matter of practice or as a 
matter of theory would do well to read the article. 


+ —__— 


LEGAL FICTIONS. 


In fictione juris semper subsistit equitas. 


Perhaps the origin of so extensive an employment of the fiction 
in common law can be most satisfactorily explained by attributing 
the necessity of its use to the outrageous chicane introduced by 
the Norman lawyers during the eleventh and twelfth centuries. 
(See 4 Bl. 418.) 

The fiction is the monument of the endeavor to re-establish the 
common law in all its former integrity. But neither the knife of 
remedial legislation, nor the use of legal fictions has been able 
wholly to remove these gnarled excrescences from the great trunk 
of English Common law. These legal assumptions were devised 
to shorten proceedings, to prevent delays, and to give a roundness 
and symmetry to those parts of the science of law which it was 
conceived were incomplete without them. 

In Bell’s Dict. and Dig. of Scotch law p. 427, a fictio juris is. 
defined as a legal assumption that a thing is true which is either 
not true or which is as probably false as true. A brief and neces- 
sarily superficial mention of a few of these interesting inventions 
may not be unentertaining to the younger student in recalling to 
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mind how extensive their use has been, and how interwoven with 
the legal fabric. 

Blackstone says that although the student may at first be alarm- 
ed at the extensive employment of fictions he will find them to 
be highly beneficial, since their object is to prevent mischiefs and 
remedy inconveniences which might result from the general rule 
of law; 3 Bl. 43. Great ingenuity has been displayed in their 
invention. They were ostensibly devised for the furtherance of 
the rights of the subject. They are for the most part harmless 
but there have been notable exceptions where they have operated 
against the subject’s rights and worked injustice. An instance of 
this is an ancient rule that when the commencement of a parli- 
mentary act was not fixed to operate from a certain time it was to 
take effect from the first day of the session in which the act was 
passed, which might be a long time before the act was sanctioned 
or even brought into Parliament. 

Broom gives this instance. The maxim ‘“‘ Jn fictione juris sem- 
per equitas existit,’? does not mean that all fictions are necessary 
equitable, but that where a fiction is found inconsistent with 
equity it should not be entertained. Lord Mansfield in Johnson v. 
Smith, 2 Burrow, 950. 

_ And first, of the legal consequence of marriage, whereby the per- 
sonality of the wife is merged in that of the husband. Upon this 
supposition the acts of the contracting parties are founded, whether 
such acts concern themselves or others. The ancient strictness of 
this assumption, however, has not been retained. For instance, in 
this state the oneness of person consequent upon a legal union 
between husband and wife, as a principle, has undergone such 
change that the maxims nemo propria causa testis esse debet, and 
nemo teneter seipsum accusare, are of little force as regards their 
relationship since the acts of February 5, February 16 and March 
3, 1881. Asa result of the marriage contract a woman is supposed 
also to act under the compulsion of her husband. Dickens seems 
to have regarded this supposition as peculiarly elastic. Hesays of 
it: ‘The law supposes that your wife acts under your direction. 
If the law supposes that . . . the law’s a bachelor, and the 
worst I wish the law is that his eye may be opened by experience.” 

Second, by the common law an infant in ventre sa mere is con- 
sidered as born. The civil law corresponds: Sui in utero sunt in 
jure civile intelliguntur in rerum natura esse cum de corum com- 
modo agatur.’’ It has been said that the supposititious birth of 
an infant in ventre sa mere is not such as to make it an indictable 
offense to administer a drug to a woman for the procurement of an 
abortion unless the mother is quick with child. 9 Mass., 387. This 
distinction of course involves the latitude of the fiction under con- 
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sideration. Wharton rejects the distinction as neither in accord- 
ance with medical experience nor the principles of the common 
law. Vide Green’s (C. J.) opinion in State v. Cooper, 2 Zab., 52 ; 
the outcome of which was the act of March 1, 1849. 

Third, (a), heirs and inheritance. I will note two fictions bear- 
ing upon heirs and inheritance. The first of the civil and not the 
common law, but interesting in demonstrating the material differ- 
ence between the two great systems in this regard. By the civil 
law the heir was so far regarded as taking the place of the ancestor 
that he was said to be eadem persona cum de functo, and as such 
heir had immediate control over the real and personal property and 
all rights of the deceased, but incurred also all the charges against 
the decedent’s estate, and if these charges exceeded the estate itself 
he was still (after having once accepted the succession), obliged to 
meet them. This caused a natural reticence on the part of those who 
had it in their power to assume or refuse the succession (for it was 
optional), and gave rise to the benefit of inventory, which was 
devised by Justinian for the purpose of protecting the representa- 
tive, and the effect of which was to make him liable only to the 
amount of the estate of the deceased. 

In passing: By the Roman law any one might succeed to the 
inheritance by selection of the deceased or appointment by law. 
Not so the feudal law: Solus deus potest facere heredem. Fic- 
tions were employed quite extensively in the Roman law. Thus 
when captives had been freed they were considered as never having 
been in captivity ; the law endeavoring by this means to restore a 
man his liberty in full, and to remove the stigma which might pre- 
vent his enjoyment of it. And when a son was killed in battle he 
was supposed for his parents’ benefit to live forever. 

(6). And second of inheritance. The only fiction concerning 
inheritances which can be mentioned in the brief space of this 
paper pertains to the order of succession. It is a feudal fiction. 
By the feudal regulations the fiefs or feuds were originally granted 
to be held at the donor's will, and by successive steps the succesion 
was opened to sons; and then tothe seventh generation, and after- 
ward to collaterals. It was originally essential that these collat- 
erals to insure their right to the fief should be able actually to 
trace their blood to that of the first donee, and in default of his 
ability to make such a claim good a collateral failed to establish his 
right to the fief. But in process of time, for the benefit of such 
persons in the collateral line who could not thus establish their 
claim through the original donee, a fiction was devised. It allowed 
collaterals who were not lineal heirs of the first donee to succeed 
to the inheritance as if lineal descendants, on the assumption that 
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all were of the blood of the original donee who could claim collat- 
erally from him who was last seized of the fee. 

4. “The King never dies,’’ is a maxim in the English law by 
which it ascribes to the King political immortality. To paraphrase : 
The Kingship never ceases. This is one of that class of ancient fic- 
tions which has gathered about the kingly office, and which serves 
to leave upon the retina of the mental eye a picture of an ideal 
monarchy. These fictions are the legal completion of the incom- 
plete. ; 

5. As to the fiction that a contract made at sea (under the Eng- 
lish law), was supposed to have been made inland, in order that 
the courts at Westminster might have cognizance of it, it is amu- 
sing to note that such a supposition was regarded as flatly absurd 
by the civilians, and more amusing still when solemnly argued 
that it passed the verge of possibility that a ship in which the 
cause of action arose could actually be at the royal exchange, the 
exchange at Cornhill being usually chosen as the venue in actions 
on such foreign contracts. 

6. The enlargement of the jurisdiction of the equity side of the 
English Court of Chancery was due to the writ of subpoena 
devised by Chancellor Waltham in the reign of Richard II; which 
writ was by the employment of various suggestions, entirely ficti- 
tious, extended to matters formerly cognizable only at law. A 
review of the fictions surrounding this process will give an idea 
how largely the growth of this court of equity depended upon 
these bases of legal assumption. 

The fictions of guo minus, those employed in trover and eject- 
ment, that which gave jurisdiction to the King’s Bench in personal 
actions, and that which allowed the issuing of a testatum capias 
on the supposition that an original and a former capias had been 
granted, are other well known instances of legal assumption. 

Fictions have been and are, though less extensively than for- 
merly, allowed in pleading for the convenience of justice, as Ste- 
phen says, and an exception to further this convenience is allowed 
to the rule that all pleadings ought to betrue. In the reign of 
William IV, which was so remarkable for its radical legal reform, 
many fictions were abolished where it was deemed that they were 
cumbersome or inconsistent with the equities of suitors. Others 
have been done away with in this and other states by statute. 


ScuuyLER W. WoopnutLt. 
Camden, Noy. 5, 1886. 
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CONSOLIDATED MIDDLINGS PURIFIER CO ». WOLF & HAMAKER. 
(U. S. Circuit Court, E. D. Penn.) 


Patents. —License— Jurisdiction in Equi- 
ty and at Law.—Under a license to manu- 
facture and sell, in which the royalty was to 
be paid after the sale and not as a condition 
to the sale, the failure to pay the royalty 
does not forfeit the license unless some con- 
dition of forfeiture on non payment be in- 
serted in the agreement, and the power to 
manufacture and sell is not at an end, and 
the licensor cannot proceed in equity on his 
patent, but only at law upon the agreement. 

If the defendants have done nothing more 
than manufacture and sell, the fact that they 


were specially authorized to sell with license 
to use on payment of a royalty does not give 
the complainant a right to proceed in equity 
under the patent. 

A suit merely for account of profits and 
damages on a license cannot be maintained 
in equity. There must be some equitable 
ground of relief in addition to the mere de- 
mand for an account of that kind, [f, 
therefore, on a bill for equitable relief and 
for royalty, it appears that there is no ground 
for equitable relief, the bill cannot stand on 
the demand for royalty above. 


BRADLEY, J., orally: In the case of the Consolidated Middlings 
Purifier Company against Wolf and others, we have considered 
the matter argued, and have come to the conclusion that the bill 
cannot be sustained 

It is clearly founded on an allegation of infringement of the 
patent, and not ona claim for royalty under the license granted 
under this patent. Asa bill for the infringement of the patent we 
think it cannot be sustained; the license which was _ given 


authorized the defendant to make and sell the Middlings Purifier 
machine, and reserved the royalty to be paid on the manufacture 


and sale of the machines. The manufacture and sale of machines 
would naturally, if not necessarily, occur during the month, and 
of course, the payment of the royalty was‘a subsequent matter; 
an agreement, not a condition, to pay at the end of the month upon 
the return of the number of machines and the kind of machines 
manufactured and sold. This aspect of the license demonstrates 
that the license was to manufacture and sell. 

Now, weare clearly of the opinion that under such a license the 
failure to pay the royalty stipulated and agreed to be paid does 
not forfeit the license, unless some condition of forfeiture or non- 
payment be inserted in it, and that the power to manufacture and 
sell is not at an end, but that the licenser, the patentee, or person 
granting the license, is left to his action for the royalty or rent, 
and cannot file a bill upon the patent as for an infringement. 

It is contended, however, that by a certain clause in the license 
the complainant may resort to the patent, on the ground that the 
parties defendant have acted outside of their license, not only man- 
ufacturing and selling machines, but granting the right to use 
them. Tbe clause is as follows: 

‘‘Unless said Wolf & Hamaker elect to sell with license to use, 
which they may do on payment of the license fee, which is, in all 
cases, a condition precedent.”’ 





CONSOLIDATED MIDDLINGS PURIFIER CO. v. WOLF & HAMAKER. 365 


All that the defendants have done, according to our view of the 
evidence in the case, is to manufacture and sell. If the sale ofa 
machine, thus manufactured and sold, necessarily involves the 
right on the part of the purchaser to use it, as it is possible it does, 
then the clause to which I have referred may perhaps be repugnant 
to the grant to manufacture and sell. And it may be that it is to 
be construed merely as acovenant or agreement. At all events, all 
that the defendants had done is to manufacture and sell, and that 
they have done in pursuance of their license. The consequences 
which result from such manufacture and sale in giving to the pur- 
chaser probably a right to use are consequential, for which the 
defendants are no more answerable than the complainants who 
gave the license in the form in which it stands. We therefore 
think that there is nothing in the license itself, or on its face, which 
authorizes the complainant under the circumstances of this case to 
file a bill for the infringement of a patent. 

The next question is whether the complainant may in this suit 
recover royalties under the license, it being shaped and framed as 
a suit for infringement of patent, or profits realized by defendants, 
damages sustained by complainant. Without stopping to inquire 
whether a suit for royalty under a partial license may be joined 
with a suit for an infringement of patent for acts done outside of 
the license, we think that in this case the bill is so clearly based 
on the allegation of infringement, and the causes of action are so 
distinct from one another that some claim should have been made 
in the bill for a decree under the license in order to enable the com- 
plainants to have a decree for the royalty. But we doubt whether 
that would have been sufficient. A suit for royalty on a license is 
a suit at common law, or, in equity, is a suit in general equity, not 
dependent at all upon patent law, and not within the jurisdiction 
of the Circuit Court of the United States, unless the parties are 
citizens of different States. So that, if the suit as to the allegation 
of infringement of patent, and the claim for damages ana profits 
for that cause fails, and it remains simply a suit on the license for 
the royalty, the question arises whether the Circuit Court, as a 
court of equity, would have jurisdiction. 

There is no difficulty about citizenship. The complainants are 
citizens of Michigan, and the defendants are citizens of Pennsyl- 
vania. This Court, therefore, would have jurisdiction of the case, 
if an ordinary court of equity would have jurisdiction. But the 
Supreme Court of the United States, in the case of Root v. The 
Railroad Company (105 U. 8. Reports), have, after much consider- 
ation, held that a suit merely for an account of profits and dama- 
ges on a license cannot be maintained in equity. There must be 
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something more. There must be some equitable ground of relief 
in addition to the mere demand for an account of that kind. 

The case referred to, although it was much considered, had 
escaped my recollection during the progress of this argument, and 
it is possible, if it had occurred to me, that we might have short- 
ened the case. On an examination of the case, and my present 
recollection of it, and the discussion which led to the decision, I 
am satisfied that the cause of action on the license is not within the 
equitable jurisdiction of the Court. And, therefore, if there had 
been a prayer in this bill for relief on the license for a recovery of 
the royalty, I do not think it could have been maintained. Were 
that all that is lacking, we perhaps ought to allow the complainants 
to amend their bill. Still, if it were amended, I do not see how, 
under the decision in Root v. The Railroad Company, that could 
sustain the action. The bill is, therefore, dismissed, without prej 
udice to the complainants for any rights they may bave under the 


license. 
a 


TROTTER v. HECKSHER. 
(Court of Chancery of New Jersey.) 
Former Suit Pending.—Afpeal— Stay of Proceedings. 

Trotter filed a petition in Chancery praying a certain relief. 
Hecksher moved to dismiss the petition on the ground that relief 
could not be had under it, and Vice Chancellor Bird granted the 
motion and dismissed the petition. Trotter appealed from that 
order in July, 1886, and in September, 1886, filed a bill of complaint 
for the same relief, and Hecksher answered with pleading to the 
pendency of the former suit, and the cause was brought to hearing 
upon pleadings and proofs in October. Before the argument was 
finished at the November Term of the Court of Appeals, Trotter 
brought on his appeal from the order dismissing the petition. 
Hecksher moved the Court to dismiss the appeal on the ground 
that the appellant had abandoned it by filing a bill in the court 
below for the same cause of action. The Court of Appeals refused 
the motion. Hecksher then moved Vice Chancellor Bird to stay 
proceedings in the suit upon the bill (the latter suit), pending the 
proceedings of the petition (the former suit), and the Vice Chan- 
cellor after full argument granted a stay of proceedings in the sec- 


ond suit. 





TANTUM wv. ARNOLD, 


MARGARET TANTUM vw, WILLIAM P. ARNOLD. 
(Court of Chancery of New Jersey, October Term, 1886.) 


Wagers—Dealings in Stocks on Margins 
— Jurisdiction in Equity to Compel Mort- 
gages to be Delivered up and Cancelled.— 
Speculations in stock on margins are wagers 
within the act “ To prevent gaming,” and 
are therefore unlawful. 
mortgages by a wife to secure her husband’s 
debts to his broker on such transactions are 
void, and equity has jurisdiction of a bill to 
compel them to be delivered up and can- 


Assignments of 


celled in the hands of an assignee with notice 
and without value, and also to grant an 
injunction to prevent further transfers. 
Quere.—Whether the fourth section of the 
act making conveyances and mortgages void, 
and providing that they shall enure to the 
benefit of the grantor or mortgagor, applies 
only to those who pay gambling debts with 
their own property, or also to those who are 
induced to pay the gambling debts of others. 


Bill for relief. On general demurrer. 

Mr. James Buchanan and Mr. G. D.W. Vroom for demurrant. 

Mr. J. H. Backes for complainant. 

THE CHANCELLOR: The bill states that on the ninth of June, 1882, 
the complainant, who is the wife of Jerome Tantum, assigned a 
bond and mortgage for $500, owned by her, to Charles W. West, 
now deceased ; that on the twenty-third of the same month she 
assigned to him another bond and mortgage of hers for $2,200, and 
that on the sixteenth of October following, she endorsed to him a 
promissory note for $4,000, made by her husband to her order and 
she and her husband gave to him a mortgage upon real property 
of hers to secure the payment of the note; that the assignments 
of the two bonds and mortgages. and the endorsing of the note and 
the giving of the mortgage to secure the payment thereof, were all 
without consideration, aud that her husband induced her to make 
the assignments, and endorse the note and give the mortgage by 
promises and persuasion, and that she did all those things at his 
request and in obedience to his commands, and that the securities 
were given as margins to secure and pay losses already accrued 
and which might accrue and become due to West from him, in 
speculations in fluctuations in the price of stocks and other securi- 
ties in which her husband was the customer and West the broker ; 
that her husband commenced and continued those dealings with 
West, by putting up cash as margins, and that when he exhausted 
his ability to raise cash for the purpose, West proposed to accept 
and agreed to take in lieu of cash such collaterals as margins as he 
might induce the complainant to furnish him for such purpose; 
West knowing that she was able to furnish collaterals and that her 
husband was without any means to continue such speculations, 
that it was stated in the mortgage given by her that it was given 
to secure a promissory note given by her husband and endorsed by 
her as collateral security for stock margins; that West never 
demanded of her payment of the note, but twice required her and 
her husband to renew it, and they did so; that he retained the 
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original note and the two notes given in renewal ; that up to March, 
1884, he treated the two mortgages which she assigned to him as 
her property, surrendering them to her from time to time in order 
that she might collect the interest thereon ; that on the twenty- 
fourth of March, 1884, West alleging that her husband had sus- 
tained large losses in the stock gamblihg transactions before men- 
tioned, and so was indebted to him in many thousand dollars 
beyond the amount of the money secured by the three mortgages, 
assigned the mortgages without any consideration to the defendant, 
his brother-in-law ; that the assignment was merely colorable and 
that it was not intended that any title to the mortgages should 
pass thereby, but that West made it because he was aware of the 
illegality of his dealings with the complainant’s husband, and 
sought in this way to induce her to believe that the defendant was 
a bona fide holder of the instruments. The bill prays that the 
assignments made by the complainant of the two mortgages, the 
endorsement of the note and the mortgage given by her and her 
husband may be decreed to be illegal and void, and may be can- 
celled accordingly, and that the two mortgages assigned by her 
may be delivered up to her, and it also prays an injunction. 
Transactions of the character of those stated in the bill—specu- 
lations in stocks and securities upon margins—are wagers within 
the act ‘‘To prevent gaming,’ and are therefore unlawful, and 
securities given to secure the broker against losser therein are void 
by virtue of the provisions of the act. Flagg v. Baldwin, 11 Stew. 
Eq. 219. The third section of the act provides that all promises, 
agreements, notes, bills, bonds, contracts, judgments, mortgages, 
leases or other securities or conveyances, which shall be made, 
given, entered into or executed by any person where the whole or 
any part of the consideration thereof shall be for money, property, 
or thing in action whatsoever, laid, won or betted in violation of 
the first section, or for reimbursing or repaying any money know- 
ingly lent or advanced to help or facilitate such violation, shall be 
utterly void and of none effect. Rev. p. 458. The instruments in 
question were given to West as security against losses in stock gamb- 
ling transactions between him and Mr. Tantum. West’s assignee now 
holds them but he paid nothing for them, and he took them with 
full notice of the illegality of West’s title thereto. He holds them, 
according to the bill, by a title merely colorable. The act makes 
the assignments and the note and mortgage securing it utterly void 
and of no effect. There can be no doubt that equity has jurisdic- 
tion to order that they be delivered up and cancelled, and that the 
mortgages which were assigned be also delivered up. Sto. Eq. 
Jur. sec. 303, 2 Pom. Kq. sec. 938. The fact that the assignments 
and note are illegal and void, and that the fact of the illegality 
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does not appear upon the face of those instruments would give this 
court jurisdiction to entertain a suit to compel the defendant to 
deliver them up. Ad. Eq. 175. But the jurisdiction even as to 
them does not depend on that circumstance. 2 Pom. Kq. sec. 938 ; 
‘Baker v. Williams, in Blunt’s note to Rawden v. Shadwell, 1 
Amb. 269. The assignments and the note, and the mortgage secu- 
ring it, being void for illegality of consideration, the complainant 
has a right to have them declared to be so, and to have them deliv- 
ered up and cancelled and to have the mortgages which were as- 
signed also given up, and, as ancillary to the relief, she is entitled 
to an injunction restraining the defendants from parting with the 
instruments. The suit is in accordance with and in furtherance 
of the policy of the law. Whether the provision of the fourth sec- 
tion of the act that if any such sale, conveyance, lease or mortgage 
of either real or personal estate, as is made void in the preceding 
section shall be made, the same shall enure to the use of the heirs 
or legal representatives of such vendor, bargainor, lessor or mort- 
gagor, and shall vest the whole estate and interest so attempted to 
be transferred in such property, to all intents and purposes, in such 
heirs or legal representatives in the same manner as though such 
vendor, bargainor, lessor or mortgagor had died intestate, was not 
designed to affect those persons alone who pay gambling debts 
with their own property, and whether it applies to those who, like 
the complainant, are induced by another person to pledge their 
property for the gambling debt of such other person, especially 
where the circumstances are such as this case presents, are ques- 
tions which it is not necessary to pass upon at this time. The de- 
murrer will be overruled. 





NOTES OF RULINGS AT THE VICE-CHANCELLOR’S CHAM- 
BERS, AT NEWARK, NOV. 23, 1886. 


IDA M. ANTHONY v. DAVID EDGAR ANTHONY. 
Alimony. 

On an application for alimony the defendant swore in reply that 
the wife had property which he had given her and that this was 
sufficient to enable her to support herself pending the proceedings 
and that he himself had no property. ‘The only property that 
was mentioned was stock, which it was said was of the par value 
of $4,500; no other description of the property was given. 

Mr. A. P. Miller, Mr. Craig A. Marsh, for the defendant. 

VaN FLEET, V. C., said the defendant’s affidavit ought to state 
what the complainant’s property is so that it may appear whether 
it is proper that it should be disposed of for this purpose. If 
there is a diamond ring given her by him on their betrothal or of 


24 
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laces and a camel’s hair shaw] and handsome dresses, which he 
has given her, she ought not to be compelled to take these to the 
market and sell them for her support. The affidavit should have 
shown that it is not property of this kind and that it is such that 
a wife ought to be asked to use it for her support. 

Mr. Miller asked for time to add to the affidavit. 

The Vick CHANCELLOR said the regular practice is to refer it to 
a master to determine the defendant’s facility for paying alimony, 
but counsel sometimes introduce so much irrelevant evidence that 
the costs of the proceedings are out of all proportion to the mat- 
ter in controversy. On the return of a report recently I was 
astonished to find the fees of the examiner were one hundred and 
forty dollars. The costs of finding out what property the defend- 
ant has, thus amounted to more than the counsel fees and if paid 
would have taken all the money the defendant had for the support 
of his wife. The defendant’s counsel afterwards withdrew his 
opposition to the application for alimony provided the alimony was 
fixed according to the suggestion of the Vice Chancellor at ten 
dollars a week. A counsel fee to the complainant of fifty dollars 
was applied for and allowed. 


(November 29, 1886.) 
HARD v. KLAUS. 


Partnership— Receivers. 


The parties to this suit entered into a partnership in September, 
1886. The complainant was to contribute $1,000. The defend- 
ant, stock of goods, fixtures, etc. The defendant fulfilled his 
agreement but complainant contributed only $300. This caused dis- 
satisfaction, and the complainant, although still in default, filed 
bill asking for a Receiver. 

VAN FLEET, V. C.: I think this is a case eminently fit for an 
adjustment or compromise and will not grant an order appointing 
a Receiver until all other means of settlement are exhausted. If 
it is then still necessary, I will grant the order. 

Mr. Chas. Bried for defendant. 

Mr. John G. Truesdell for complainant. 





STETTANER v. NEW YORK AND SCRANTON CONST. CO. AND OTHERS. 
(Court of Chancery of New Jersey. October 27, 1886.) 
[Syllabus of Opinion. } 
Where a corporation has ceased to do business, and its officers 
have wound up its affairs, and tendered the stuckholders the re- 
spective amounts due them, equity has no jurisdiction to compel 





SOMERSET COUNTY BANK v. VEGHTE. 374 


the officers to submit the books of the corporation to an expert 
accountant employed by a stockholder who alleges no fraud, or 
that the dividend set off to him is not correct. The proper remedy 
is by mandamus. 

The powers conferred upon certain courts of New Jersey by the 
fiftieth section of the act concerning corporations, (Revision, p. 
186,) to compel corporations to produce their books, applies only 
to the special case of a corporation of that state unlawfully keep- 
ing its books out of the state. 





THE PRESIDENT, DIRECTORS AND COMPANY OF THE SOMERSET COUNTY BANK ». 
JOHN V. VEGHTE. 


(Court of Chancery of New Jersey, Oct. Term, 1886.) 


Equity Pleading.—Anomalous Plea— 
Limitations— Fraud— Where acomplainant’s 
claim is based upon a fraud which it is 
alleged the defendant has concealed until 
sufficient time has run to unable him to set 
up the statute of limitations, the statutory 
period will not be considered in equity to 
have commenced until the fraud is discov- 
ered or until it would have been discovered 
with reasonable diligence. 

This is not so at law and if the claim is 


law and the statute is applicable. 

An anomalous plea partly negative and 
partly affirmative, denying the fraud and 
setting up the statute, must be supported by 
an answer in subsidium as to the allegations 
which constitute the replication and as to all 
charges of evidence in support of those alle- 
gations, 

Where a bill contains a general charge of 
fraud merely with no specifications and 
waives answer upon oath, discovery in aid 


of the charge of fraud is practically waived 
in subsidium is not 


based on a legal right the statute cannot be 
set up in equity. 

A claim for embezzlement. by the defend- 
ant while acting as cashier is cognizable at 


also and an answer 
necessary. 


Bill for account. On argument of plea in bar. 

Messrs. Bartine & Griggs for complainants. 

Mr. F. J. Frelinghuysen and Mr. A. A. Clark for defendant. 

THE CHANCELLOR: ‘The bill states that in 1862, after the bank 
was incorporated, it appointed the defendant its cashier and that 
he assumed the duties and emoluments of the office accordingly 
and took into his custody all the moneys, securities, papers, 
books, and accounts of the bank and so became bound to account 
to the bank therefor; that he continued to hold the office continu- 
ously for twelve years; that during the whole of that time and 
while he was cashier, he kept an account in the bank in his own 
name as county collector; that he so falsified and manipulated his 
accounts and books of the bank, that at or about certain dates 
mentioned in the bill, he fraudulently embezzled and appropriated 
to his own use certain specified sums of money together amount- 
ing to $2,214.60, so far as discovered, which belonged to and were 
held in trust by the bank and which it was obliged by law to pay 
and which it did afterwards pay to the collector of Somerset 
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county; that when in 1874 the defendant, at the end of the twelve 
years, ceased to be cashier of the bank, he was at once made and 
became president of the institution and thereupon assumed the 
responsibilities and emoluments of that office and continued there- 
in until 1880, and that while continuing in the offices of cashier 
and president, he fraudulently coneealed the fact of his embezzle- 
ment, so that the complainants did not and could not discover it 
by reason of such fraudulent concealment, until they em- 
ployed an expert to examine the books in May and June, 1881, 
when they first learned of the embezzlement. The bill prays 
answer without oath and prays for an account and for a decree 
that the defendant pay what may be found due upon the account. 
The defendant has pleaded to the whole of the bill. By the plea 
he denies the imputed embezzlement, concealment and fraud and 
the alleged falsification and manipulation of the account; denies 
that he is indebted to the bank in the sums mentioned in the bill 
or any of them and avers that the moneys with the receipt and 
embezzlement whereof the bill charges him (but he denies the 
embezzlement) were embezzled more than six years before he was 
served with any process of this court to answer the bill or any 
process whatever to account therefor. He expressly denies that 
by reason of his alleged fraudulent concealment the complainants 
could not discover the embezzlement if there had been any until 
they employed an expert to examine the books and accounts in 
May and June, 1881, and alleges that any failure to make such 
discovery if there had been any embezzlement or substraction of 
funds as charged was due to their own neglect and carelessness; 
that for nine years—from 1874 to the time of filing the bill—the 
complainants had cashiers other than the defendant, and that if 
there had been such embezzlement or substraction of funds as is, 
charged against him, it must have been known to such cashiers 
and to the other officers of the bank. The plea then sets up the 
statute of limitations in bar to the whole of the complainants’ 
demand. 

The complainants’ counsel insist that the plea is not good because 
it sets up the statute of limitations as a bar to a claim that the 
defendant fraudulentiy obtained the complainants’ money and 
fraudulently concealed the fact that he had done so up to a period 
within six years before the time of filing the bill. The plea of 
the statute is a good plea in equity as well as atlaw. Where the 
complainants’ claim is based upon a fraud which the defendant 
has concealed until sufficient time has run to enable him to set up 
the statute, the statutory period will not, in equity, be considered 
to have commenced until the fraud is discovered or until it would 
have been discovered had reasonable diligence been exercised. 
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‘Todd v. Rafferty, 3 Stew. Eq. 254; Story Eq. Jur., Sec. 1521. . It 
is not so at law. Freeholders etc. v. Veghte, 15 Vroom 509. 
Direct trusts as between trustee and cestui que trust are: not 
reached by the statute. But the case in hand is not one of those 
to which the statute is not applicable. The alleged fraud was in 
the embezzlement by the defendant while acting as cashier of the 
complainants of their money entrusted to his hands. The claim 
against him arising therefrom is one cognizable at law. If so, the 
statute applies to it in equity. Kane v. Bloodgood, 7 Johns Ch. 
90; Ang. on Lim., Sec. 178. The complainants’ counsel insist that 
in the case of Williams v. Reilly, 14 Stew. Eq. 137, it was held 
that one who was sued ‘in this court for dereliction and malfeas- 
ance in an office similar to that held by the defendant, could not 
avail himself of the statute of limitations. In that case the sui 
was indeed against the defendant for dereliction and malfeasance 
in the office of treasurer of a savings bank and it was heid that 
the statute of limitations was not a defense to the bill; but it was 
so adjudged on the ground that he was a member of the board of 
managers of the bank, and the object of the bill was to charge 
him in the interest of the depositors, with dereliction of duty asa 
manager holding an office of special trust (the office of treasurer) 
in the management. It was held in Williams v. McKay, 13 Stew. 
Eq. 189, that the managers of a savings bank stand in the rela- 
tionship of trustees to the depositors, so that the statute of limita- 
tions will not be a bar against a charge of mismanagement on 
their part which occurred more than six years before the filing of 
the bill. The plea in this case is what is known as an anomalous 
plea, because it is partly affirmative and partly negative—affirma- 
tive in setting up the statute and negative in denying the fraud. 
Story Eq. Pl., Sec. 802; Lang. Eq. Pl., Sec. 101. And that is the 
form of a plea of the statute in such a case. Mitf. Eq. Pl. 269; 
Story Eq. Pl., Sec. 754. 

It is a rule that anomalous pleas must always be supported by 
an answer in subsidium as to the allegations which constitute the 
replication and as to all charges of evidence, if any, in support of 
such allegations. Lang. Eq. Pl., Sec. 101; Bea. Pleas in Eq. 171. 
The plea in this case is not accompanied by an answer. No objec- 
tion is made however to it on that account. On the subject of 
concealment the bill merely alleges that the defendant while 
cashier and president, concealed the fraud, so that the complain- 
ants did not discover it until 1881, and it prays answer without 
oath. A mere unsworn general denial would therefore have an- 
swered the call of the bill in respect to the alleged concealment. 
The object in requiring the answer is to obtain a discovery which 
may prove a case which will displace the.bar. But where the bill 
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contains a general charge of frand merely, with no specification, 
and waives answer upon oath, discovery in aid of the complain- 
ants’ charge of fraud is practically and substantially waived also. 
In view of these considerations and of the fact that no objection 
is made on the ground that the defendant has not answered the 
requirement of the rule may in this case very properly be disre- 
garded. The plea is good in form and substance. 





ZITSEH v. STEINS AND TRAUD. 
[Essex Circuit Court, November 29, 1886. ] 
Master and Servant—Aisks of Employment—Contributory Negligence—Defective Planks. 


In a suit by a servant against his employer for damages from a 
fall, alleged to have been caused by a defect in a bridge of planks 
on the premises, the jury after viewing the premises gave the plain- 
tiff a verdict of five hundred dollars. The defendant moved fora 
new trial. ; 

Mr. Francis EF. Marsh and Mr. Samuel Kalish for the motion. 

Mr. David E. Spiro, contra. 

DepukE, J.: This is a case of considerable nicety. The plaintiff 
in this case had been in the employ of the defendant for several 
years. It appears that his special employment was to carry wood 
to the top of a building. In order to do this he must 
climb a stairway and then cross an open space some twenty-eight 
feet from the ground on two planks. 

These planks were not permanently fastened ; they were clinch- 
ed in a measure on the sides by being placed ina groove. It ap- 
pears that the plaintiff had been accustomed to cross these very 
planks for nearly two years. There were no railings, no protection 
against a slip, etc. The plaintiff knew this. The plaintiff was an 
employe and in the course of his employment was injured, and as 
a general rule of law a servant takes upon himself all the ordinary 
risk of such employment. 

In this case I placed no weight upon the evidence produced here 
in court. I sent the jury to view the place. It appears that there 
were two planks, each about eighteen inches wide, suspended 
abont twenty-eight feet above the ground. As already stated 
there were no safeguards ; the planks were liable to warp and to 
present exactly such a condition as was brought out by the evi- 
dence of the plaintiff, 7. e , that one plank had turned or twisted. 

Planks in such a position exposed to the wind, weather and sun, 
are liable to be affected by the change in the atmosphere and are 
apt to get out of order, and at times would be mure dangerous than 
they seemed to be. So the only thing I could do in a case like 
that was to send a jury to see the defects. And surely, under these 
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circumstances I cannot give a rule to set the verdict aside. The 
injuries were great, the plaintiff has lost the partial use of one eye. 
and has been unfit for work for nearly two years. The verdict, 
$500, was small. The motion for a new trial must be denied. 





WILLIAM CULLUM v. JAMES R. WILLIAMS. 
(Middlesex Circuit). 
Costs Refused to the Prevailing Party in an Action at Law. 

In trespass. 

Mr. Robert Adrain for plaintiff. 

Mr. J. 8S. Voorhees for defendant. w 

Action of trespass, plea lib. tenementum. , 

JUDGE ScuDDER, on plaintiff opening, took case from jury, or- 
dered judgment for defendant but without costs, on the ground 
that the locus in guo having been in plaintiff's possession for a 
number of years he might readily suppose the land was his, and so 
instituted his action. 





NEW JERSEY SUPREME COURT DECISIONS. 


[These are, in most cases, the official syllabuses. The opinions may be found in 7 Eastern 


Reporter. ] 
BARNETT v. MAYOR AND ALDERMEN OF THE CITY OF PATERSON. 


(November Term 1886.) 


Municipal Corporation—Mayor Resisted Proceedings—Costs— 
City Liable For. 

In a proceeding taken by or in behalf of a city to obtain a man- 
damus to compel its mayor as such to join in the execution of cer- 
tain bonds the city was about to issue, the mayor, deeming the 
proceeding violative of law and detrimental to the best interests of 
the city, employed counsel, resisted the application and was suc- 
cessful on the ground that such refusal properly resisted the con- 
summation of a corporate enterprise illegally begun by other con- 
stituted anthorities. 

Held, that he was entitled to recover from the city his reason- 
able costs and expenses in his said defense. 





VAN REYPEN v. BOARD OF PUBLIC WORKS AND THE MAYOR AND ALDERMEN 
OF JERSEY CITY. 


Municipal Corporations— Board of Finance Jersey City. 
The title of the members of the board of public works of Jersey 
City cannot be questioned on a certiorari to review the proceedings 


of the board. 
' Parties interested are not legally entitled to a hearing before the 
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board of finance and taxation of Jersey City, on the question 
whether that board shall concur in a resolution of the board of 
public works ordering a street improvement. , 





HASBROUCK v. WINKLER. 
District Courts—Amendments—Trespass— Damages—Consider- 
ation. 

The Newark district court has power to amend, during trial, by 
changing the action from cage to trespass and by adding a plain- 
tiff. } 

A part owner ef goods, in possession of them, may recover all 
the damages resifiting from a trespass upon the goods committed 
by a stranger. 

A promise held hold to be nudum pactum, and, therefore, unen- 
forceable in law. 


ATLANTIC CITY WATER-WORKS COMPANY v. ATLANTIC CITY, 
Municipal Corporation—Ultra vires. 

The charter of a city declared in express terms that the common 
council should have authority to provide, by ordinance, ‘‘for a 
supply of water for said city.’’ Held, that a contract entered into 
for that purpose, pursuant to an ordinance duly passed, was not 
ultra vires. 

The charter provided that money should be raised from year to 
year to defray, among other things, the supplying the said city 
with water. Held, that the municipal authorities could make a 
contract to continue for a longer term than a year. 

When the legislature has conferred upon a city the power to 
provide itself with. a supply of water, the court cannot circum- 
scribe such grant. 4. 


MATTER OF CONTEMPT BY JOHN CHEESEMAN, 
Contempt of Court Committed Outside. 


The superior courts of this state, modeled after the English 
courts of common law, have authority to punish summarily for 
any words uttered by speech, by writing, or by printing, outside 
of the regular course of litigation, which are designed to bring con- 
tempt upon the courts in the exercise of their judicial functions, or 
to pervert in a pending cause the due administration of justice. 

The jurisdictional facts necessary to legalize a conviction for con- 
tem pt in the superior courts of law are, first, that matters constitu- 
ting a contempt should appear to the court to be true; secondly, 
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that the party charged with contempt should have a fair opportu- 
nity to confess or deny those matters; thirdly, that he should con- 
fess their truth. Outside of these facts, the steps to be taken are 
matters of practice only, and although a regular course of proce- 
dure has been established, yet strict conformity to it may be 
waived by the person accused. 

A conviction for contempt may be sustained, although there was 
no affidavit preliminary to the rule to show cause, no writ of 
attachment was issued, and no interrogatories were presented. 

On appeal from a conviction for contefapt under the statute of 
1884, page 219, this court will not consider the general policy of 
punishing such contempts as that of which the appellant is guilty. 
If, according to the law and the facts, the judgment appealed from 
is lawful and just, it will be affirmed. 





HILLMAN v. STANGER 
Justice s Court— Title to Lands. 


Where a judgment has been rendered in a justice’s court, in 
favor of plaintiff in an action of trespass guare clausum fregit, 
and it is made to appear that title to lands came in question before 
the justice, a certiorari will lie to review the judgment as one ren- 


dered without jurisdiction. 


BROWN AND SOUTHER v. VILLAGE OF SOUTH ORANGE. 
Municipal Corporation—Reassessment. 


The report of a reassessment made after a partial vacation of an 
assessment for a street improvement in South Orange, will not be 
vacated merely because on its face it seems to give awards to all 
owners of land taken or damaged and to levy assessments upon all 
lands benefited. The court, looking at all the proceedings, will 
hold the legal effect to be to make new awards and assessments in 
lieu only of those previously annulled. 

The power to make a reassessment not being impugned, objec- 
tions to the prior assessment are irrelevant. 





EATONTOWN v. SHREW’SBURY. 
Poor Law—NSettlement. 


To gain a legal settlement under the first clause of Section 1 of 
the poor act—Rev. 834—the pauper must have been seized of a 
freehold estate of the value of $130, and have dwelt thereon, or 
in the township in which the estate was situate, for one continuous 


year. 
The statute does not require the continuous actual presence of 
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the party, but will be satisfied by an unbroken residence on the 
estate or in the township. The continuity of such ‘‘dwelling”’ 
will not be broken by absences for business or pleasure which are 
temporary, and accompanied with a continued intent to return 
when the purpose of the absence has been accomplished. 





BRANDS v. CRAIG. 
Roads Caveat— Heirs. 

A return of the laying eut of a public road by surveyors of the 
highways, was amended by striking out an award of damages for 
lands taken to ‘‘the heirs of A. B.,’’ and inserting in lieu thereof 
a specific award to each individual owner. 

Held, that such owners had a right to caveat and procure a re- 
view of the necessity and utility of the road by chosen freeholders, 
after the orignal return was received by the county clerk by tak- 
ing the steps required by the statute within the time prescribed; 
and that such right was not revived or renewed by such an amend- 
ment to the return. 





HALLECK, COUNTY COLLECTOR OF CAMDEN v. HOLLINGSHEAD. 
Constitution—Statutes. 


The acts of March 6, 1884, page 58, and March 11, 1880, page 
247, are special and local, and, therefore, unconstitutional. 





MOWERY »v. CITY OF CAMDEN. 
Criminal Procedure—Complaint—Ordinance. 

A complaint, designed to form the basis on which to try and 
convict a person for the violation of a city ordinance in regard to 
the sale of liquor, must aver the facts which constitute guilt, not 
merely the complainant’s suspicion or belief as to the facts. 

Such a complaint must aver the facts which constitute guilt of a 
specific offense, not merely facts that show the accused to be guilty 
of one or the other of two distinct offenses, but leave it uncertain 
which of the two is charged. 

When a special tribunal is proceeding summarily in a matter 
over which it has not legally acquired jurisdiction, it is within the 
discretion of this court to allow a certiorari to review its action 
before the final determination of the matter. 





WHARTON ». BRICK. » 
Deeds— Description. 
All parts of a description in a conveyance should be made to 
stand and harmonize if possible. If all parts do not harmonize 
the general description must give way to a particular one. 
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A line described as running from a fixed monument, on the edge 
of a branch, up the same, by a single course, to another fixed 
monument on said branch, construed to follow the straight line 
called for, from monument to monument, and not to follow the 
windings of the branch, unless the words ‘‘the several courses 
thereof,’’ or ‘‘the general course being,’’ or some such language be 


used. 


In such description, the words ‘‘up the branch” by a single 
course means running in that direction on a straight line. 





MISCELLANY. 


THE TITUS CASE. 
Mr. Editor : 

In referring to the Titus case in the No- 
vember number of the Law Journal, you 
say: 

‘It was not quite fair to the Chief Jus- 
tice for the defense in this case to retain his 
son, Mercer Beasley, Jr., of Trenton, to 
help Mr. Shipman in this trial at Belvidere.” 

Your criticism is in the right direction but 
it does not go far enough, and you put it 
too mildly. The fact is there is scarcely a 
member of the bar in this state who has not 
condemned the employment of young Beas- 
ley in this case as a gross impropriety. 
When spoken to about it privately they will 
all use pretty severe language, but of course 
none of them like to speak about it publicly, 
and yet some have suggested that legisla- 
tive action ought to be taken with a view to 
an investigation. Perhaps the fault is not 
with the Chief Justice, because it may be 
said he is legally powerless in the matter un- 
less he should, from a sense of propriety, 
refuse to try a case where either party are 
foolish enough to employ his son as counsel. 
But surely some one is to blame, and the 
general opinion of the bar is that the law- 
yers for the defense, who suggested the em- 
ployment of the Chief Justice’s son in this 
ease, are the parties responsible for this im- 
propriety. No judge ought to be put in 
such a position as the Chief Justice was in 
the Titus case, and if he has not the legal 
right to prevent his own son from appearing 
before him in such a case as this, then the 


matter ought to be regulated by statute, as 
it is in New York by Sec. 2,529 of the New 
York code, relating to surrogates, which pro- 
vides that neither the surrogate’s father nor 
son shall practice before him. A similar 
statute was introduced in our leyislature last 
winter but it was smothered. 

Nearly twenty years ago a distinguished 
member of the bar, now holding a high ju 
dicial position in this state, tried a case 
against a railway company and obtained a 
large verdict for his client, not too large, as 
he thought, but just large enough. The 
case was tried before the jury for the com- 
pany by two such distinguished lawyers as 
George C. Ludlow, since Governor, and 
Ex-Chancellor Williamson, who were quite 
competent to take care of their client’s inter- 
ests. The case was appealed to the Supreme 
Court, and when it was called the plaintiff's 
counsel was ready to argue it, but the de- 
fendant was not ready because Mr. Mercer 
Beasley, Jr., announced to the Court (his 
father, the Chief Justice, presiding), that he 
had just been retained in the case and had 
had no time to read the evidence, and he 
therefore asked to have the case go off for 
the term, which was equivalent to half a 
victory for the railway company, because 
delay is a corporation’s chief defense when 
it has to pay heavy damages. He had been 
at the bar then about four years, and al- 
though the plaintiff's counsel protested, the 
Chief Justice said the case must be argued 
on written briefs or go off for the term. 
And of course it went off for the term, bee 
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cause no sénsible lawyer would ever argue a 
case in this State involving questions of fact 
on printed briefs, It also quite frequently 
happens that a son in-law of the Chief Jus- 
tice is associated with the Chief Justice’s 
son to try cases before the Mercer Circuit. 

Another criticism can be justly made in 
the Titus case. That is, that Mercer Beas- 
ley, Jr, is the prosecutor of the pleas of 
Mercer county, and he is charged by law 
with the duty of prosecuting criminals, not 
defending them. In New York the district 
attorney is prevented by statute from taking 
civil cases. The late James T. Brady never 
could be induced to appear in any case to 
be tried before his brother, Judge John R. 
Brady. 

It is also made the ground of complaint 
that some judges have, what are called favor- 
ites atthe bar. For instance, if a judge has 
a son, a student ina lawyer’s office who is 
actively engaged in practice before him, cli- 
ents have an impression, wrongly perhaps, 
that he is the lawyer to employ because they 
The 


result is that a lawyer who happens to have 


foolishly think he has the judge’s ear. 


a father on the bench, or the son of a judge 
a student in his office, has an unfair advan- 
tage with clients over other members of the 
bar, who not only may be his equal but his 
superior in legal ability. 

It is no answer to this to say that a judge 
is not influenced by the fact that his son is 
employed in a case being tried before him. 
If he is not, 


then he is not human, and judges are hu- 


He may or he may not be. 
man. But the mischief is that clients are 
apt to think that he is influenced, and hence 
they employ the lawyer whose father is on 
the bench, or has a son of the judge a stu- 
dent in his office. 

To illustrate, take the Titus case. No 
sane man believes that Mercer Beasley, Jr., 
would have been employed in this case if he 
had not been the son of the judge who was 
totry it. We suggest that the remedy for 
this whole matter is in the hands of the leg- 
islature, and we earnestly hope that a law 
will be passed this winter something like 
the New York statute. 

INDEPENDENT, 
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DELAYS IN CRIMINAL PROCEED- 
INGS. 


There is a good deal of complaint in the 
newspapers just now about the delay in 
criminal procedure, and the failure of the 
courts to convict men whom the public have 
When an 


decided that a 


decided to be noted criminals. 


editor of a newspaper has 
man is guilty and has hounded on the dis- 
trict attorney to obtain an indictment, and 
has worked up public opinion until no intel- 
ligent man can be found unbiassed enough 
to set ona jury, it must be very exaspera- 
ting for the editor to have the punishment 
delayed by the formality of an appeal or the 
prisoner escape because the jury will not 
believe the evidence for the prosecution. 
The protection thrown around accused per- 
sons was given originally for the defense of 
individuals against despotic power, but it 
has its uses now in defending them against 
an excited public opinion worked up by the 
newspapers. The case of the anarchists in 
Chicago and the aldermen in New York are 


those which now are chief occasions of rail- 


ings against the law’s deiays and the wick- 


The Newark Daily Aa- 


verliser goes into hysterics because counsel 


edness of lawyers. 


in New York have been found base enough 
to defend the bribe-takers and accept part of 
the stolen money in fees, and devotes halfa 
column to abuse of lawyers after the man- 
ner they have become familiar with, the spe- 
cial grievance being that they should take 
up the defense of a case after the public had 
it and before the decision had been 
of the 


decided 
affirmed by the jury. In the case 
aldermen the failure to convict was hardly 
sufficient to reverse the popular verdict, but 
the blame of it is not to be put upon the 
lawyers. Inthe case of the anarchists the 
delay is certainly dangerous to public safety, 
but the newspapers that clamor for immedi- 
ate punishment forget that the question in 
the case is not whether a horrible crime was 
committed but whether persons accused :were 
those who committed it, and there was some 
danger that in the anxiety to punish the 
crime the wrong persons should be made 
victims. 

It is no doubt true that delay and uncer- 
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tainty of punishment are demoralizing, but 
as long as appeals are allowed the accused 
should not be held to be proven guilty until 
the appeal is determined. 

There is too much delay under our prac- 
tice. Writs of error are tedious and result 
in new trials on account of technical defects. 
The English plan of reserving points of law 
for the judges in banc is a better one. Points 
are not reserved unless the question is a 
serious one, and the final judgment is ob- 
tained without much delay and then the ex 
ecution in capital cases follows with terrible 
suddenness. 


THE ELECTIONS AND RECOUNTS. 


There were an unusual number of narrow 
majorities in the votes for members of As- 
sembly this year, and the fact that the legis- 
lature would be nearly equally divided on 
joint ballot in the election of a United States 
Senator made every seat of great importance, 
and the result was a large number of re- 
counts before Judges of the Supreme Court 
It speaks well for our judiciary and for the 
respect of the people for the judiciary, that 
the decision of the judges in these exciting 
political contests is accepted with perfect 
confidence without even inquiring to which 
party the judge belongs. 

We are accustomed in this country to ac- 
cept the decisions of the judges on much 
more important political questions—ques- 
tions of constitutional law which involve the 
policy of a political party or the control of 
political machinery, and the complete sub- 
mission of the people to these decisions is 
the wonder of the politicians and statesmen 
of England where the judges have no such 
power over Parliament. 

Several questions have arisen in this elec- 
tion over ballots with some slight mistake in 
the name of the candidate, and they were 
generally ordered to be counted when the 
intention of the voter clearly appeared. In 
Passaic county, however, Judge Dixon ruled 
that a vote foran Assemblyman could not 
be counted when his name, printed ona 
**paster,” was placed below the words ‘‘For 
Senator” instead of below the words *‘For 
Member of Assembly.” And again, where 
a paster was put on without covering the 


printed name the ballot was rejected be- 
cause it contained two votes for one office. 
This was done by Judge Parker also in 
Camden county. 

On the recount in Camden county Mr 
Armstrong asked the Court to reject entirely 
the votes in two ballot boxes on the ground 
that the votes had been tampered with, but 
Judge Parker referred to the case of Ruh v. 
Trambach, in which the court refused to 
inquire whether the box had been tampered 
with, and held that the judge supervising 
the recount had ministerial powers only and 
could only count the votes in the box. Mr. 
Armstrong then insisted that the judge had 
no power to issue a certificate to a candidate 
having a mere plurality of votes, and that 
the act of 188 required that the candidate 
securing the certificate should have a clear 
majority of allthe votes cast. Judge Parker, 
however, held that the intent of the act was 
that the candidate having the most votes 
should be declared elected, and he*revoked 
the certificate of Mr Haines and issued a 
certificate to Mr. Turley, who was found in 
the recount to have a plurality of the votes 
cast. 





NOTES OF CASES, 


There was a trial in Hudson county last 
month upon an indictment of Henry R. 
The 
value of the article alleged to have been sto- 
len was less than a dollar, but it was a secret 
flavoring extract used in Lorrillard’s tobacco 
factory and the accused was connected with 


Schlegel for receiving stolen goods. 


St. Louis. He was arrested 
there and brought on upon a warrant of ex- 
tradition, A very great effort was made to 
convict him, but he was fortunately able to 
bring evidence that certain witnesses whose 
names had been concealed from him were 
women of bad reputation, and that he him- 
self was not present where they said he was, 
and he was acquitted by the jury in ten 
minutes. 


a rival firm in 





EXAMINERS FOR THE FEBRUARY 
TERM. 


Mr. Garret D. W. Vroom, Mr. Oscar 
Keen, Mr. Ludlow McCarter, Mr. Allen H. 
Strong, Mr. R. S. Kuhl, Mr. Sooy. 


. 
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QUESTIONS FOR THE WRITTEN 
EXAMINATION OF APPLICANTS 
FOR ADMISSION AS COUNSEL- 
LORS, NOV. TERM, 1886. 


1. If a subscribing witness, who resides 
out of this state, cannot be found to prove a 
written instrument necessary to be intro- 
duced in evidence here, how would you pro- 
ceed to prove such instrument ? 

2. In what instances can you give in evi- 
dence the contents of an admissible written 
instrument without producing it? State 
what must be proven preliminarily ? 

3. What methods are provided by our 
statutes for taking the testimony of a foreign 
witness at his domicile ? 

4. What notice must be given in each 
case? 

5. Before what persons may an acknowl- 
edgment of a deed for lands in this state be 
taken by a grantor out of this State ? 

6. What is the nature of the certificate as 
to certain of such officers’ authority which is 
necessary to be attached to the certificate of 
acknowledgment, and by whom must such 
certificate be made? 

7. Give the form of a certificate of ac- 
knowledgment of a deed where the wife joins 
in it? 

8. Give a proper form of testatum clause 
to a will ? 

g. Give the form of the witnesses’ oath by 
the uplifted hand on the trial of an indict- 
ment ? 

10. Under what circumstances may a hus- 
band or wife be a witness in a criminal case 
in which one of them is a defendant ? 

11. What must appear by the affidavit of 
service of the summons in an action of eject- 
ment to enable the plaintiff, where he ob- 
tains judgment by default for want of a plea, 
to recover his costs by the same judgment ? 

12. Within what time after demand must 
a bill of particulars of title be delivered in 
an action of ejectment ? 

13. What must such bill of particulars 
include ? 

14. Upon the trial of an indictment where 
the defendant is entitled to twenty peremp- 
tory challenges, to how many peremptory 
challenges is the Attorney General or Pros- 
ecutor of the Pleas entitled ? 

15. To what court would you apply for an 
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order authorizing a person to assume anothe. 
name ? 

16. What notice must be given of suc 
application ? ; 

17. What arc incorporeal hereditaments ? 

18. Name the ten principal incorporeal 
hereditaments given by Blackstone ? 

19. Define a right of common ? 

20. If lands in New Jersey be devised to 
A. and C, his wife, their heirs and assigns 
forever, what kind of an estate do they take ? 
and in case of the death of A. in the life- 
time of his wife, where would his inter. 
est go? 

21. What is a feoffment ? 

22. How does Blackstone say a deed may 
be avoided ? 

23. What is a grant ? 

24. What is a remainder? 


FOR ADMISSION AS ATTORNEYS, 

1. When were Blackstone’s Commenta- 
ries written ? 

2. Name some of the text writers on the 
English law prior to the time of Blackstone ? 

3. Give Blackstone’s definition of munici- 
pal law ? 

4. What is the common law ? 

5. What is statute law ? 

6. What is the difference between consti- 
tutional and statute law ? 

7. Explain the relation of the Constitution 
of the United States, the Constitution of 
New Jersey and the statutes of New Jersey 
to each other ? 

8. Name some of the provisions of the 
Constitution of New Jersey for the protec- 
tion of personal liberty and private property 

9g. What special provision is made in the 
New Jersey Constitution as to the titles of 
all statutes passed by the legislature ? 

10. Can the legislature grant a special 
charter to a railroad or banking corporation ? 

11. What is the jurisdiction of the Court 
of Errors and Appeals ? 

12. What is the jurisdiction of the Court 
of Chancery ? 

13. What is the jurisdiction of the court 
for the trial of small causes ? 

14. Give the course of procedure in a Jus- 
tice’s Court in a suit to recover $50, the 
amount of a bill of goods sold ? 

15. Give the whole course of procedure in 





LELLANY. 


.ccover $500, 
_ vuilssory note, where no 
..se 1s made and the plaintiff desires to 
get a levy as soon as possible ? 

16, If an attorney or counsellor is guilty 
of malpractice, what is the penalty ? 

17. What is a chose in action, and were 
choses in action assignable at common law ? 

18. State what changes are made by our 
practice act in the common law rule as to 
the assignability of choses in action ? 

19. What is a promissory note? 

20. Name the various parties to a promis- 
sory note, and explain their liability ? 

21. What is meant by the statement that 
a promissory note is ‘‘negotiable” ? 

22. What words are necessary to make a 
promissory note negotiable ? 

23. How is execution issued on a judg- 
ment against all the parties to a promissory 
note ? 

24. What isa capias ad respondendum ? 

25. When can it be issued in an action 
upon contract ? 

26. What are the pleadings in a civil ac- 
tion in the courts of law? 

27. What is the first process in a suit in 
the Court of Chancery ? 

28. What are the pleadings ina suit in 
the Court of Chancery ? 

29. What is a contract of sale ? 

30. What is a contract of bailment ? 

31. Explain how a will must be executed, 

‘giving the necessary formalities ? 

32. In a suit against an executor, what is 
the present law as to the competency of the 
plaintiff as a witness in his own behalf ? 

33. State some of the most important 
changes made in New Jersey, by legislation, 
in the common law rules of evidence ? 

34. What is the special liability of an inn- 
keeper as to the goods of his guests ? 

45. What isa common carrier of goods, 
and what is the extent of his liability for 
goods committed to him ? 

36. What is the general rule as to the lia- 
bility of a railroad company for injuries to 
passengers ? 

37. For what oral slander will an action 
lie? 

38. What kinds of divorce are there? 

39. Give the grounds for divorce under 
our statute ? 


40. What is an indictment by a grand 
jury? 

41. What is the course of procedure upon 
an indictment down to sentence ? 





> 
THE AUTHORITY OF THE COURTS 
UNDER THE AMERICAN 
CONSTITUTION. 


The following sentences from a review by 
A. V. Dicey in the Law Quarterly Review, 
of Hare’s Lectures on American Constitu- 
tional Law, are interesting as showing the 
impression made on an English Constitu- 
tional lawyer by the supremacy of our courts 
over the legislature. He says: 

The essential distinction between the cone 
stitutions of the two countries is that in Eng- 
land Parliament still is, what it possibly may 
not long remain, a sovereign legislature. In 
America no ordinary legislative body claims 
or possesses sovereignty. . 

The existence of this restraining power, 
if it is to be of any value, necessitates, in a 
way which not one English politician out of 
a thousand understands, the supremacy of 
the law courts, and with it the habit which 
the citizens of no state except the United 
States have as yet acquired, of rendering 
obedience to judicial decisions even when 
their logical correctness is open to question. 
A study of Mr. Hare’s lecture on expressed 
and implied restrictions on the powers of 
congress and of the states would be of more 
profit to members of Parliament than listen- 
ing to a month of debates at Westminster. 
It is impossible to reproduce in a few words 
the effect of the political and legal facts with 
which his lecture is crammed. They show 
conclusively that Americans yield to the 
courts when determining in effect though not 
in form the most burning political questions, 
obedience which in ‘England is conceded to 
the judges only when deciding questions of 
private law. When the clergy cannot acqui- 
esce in the decisions of the Privy Council, 
we may conjecture that laymen would find it 
difficult to hold that a hot political contro- 
versy was closed by the possibly mistaken 
judgment of a Supreme Court. Yet if the 
** Lectures on American Constitutional Law” 
teach anything—and they are absolutely full 
of instruction—they certainly teach that 
acquiescence inthe judgments of the Law 





Courts is an essential characteristic of Ameri 
can federalism. ‘This is not the only con 
clusion to be drawn from Mr Hare’s book, 
but it is a conclusion of which English states 
men can hardly overrate the importance. 





BOOK NOTICES, 


Vorb EXECUTION, JUDICIAL AND PROBATE 
Sates, and the Legal and Equitable 
Rights of Purchasers thereat, and the Con- 
stitutionality of Special Legislation valida- 
ting Void Sales and authorizing involun- 
tary sales in the absence of judicial pro- 
ceedings. Second edition, by A. C. Free- 
man, St. Louis, Mo., 1886. 

This is a special subject of a good deal of 
importance, and it is not well covered by 
general text books. It involves of course 
the question of jurisdiction, and this is dis- 
cussed clearly and accurately. The exami 
nation of the legal and equitable rights of 
purchasers at void sales includes the subject 
of subrogation, and the constitutionality of 
special curative legislation and statutes au- 
thorizing involuntary sales without judicial 
proceedings is an interesting subject of dis- 
cussion. It is nine years since the first 
edition was published, and we are glad to 
see a new one with references to the latest 
cases. 

RAILWAY AccIDENT Law. The Liability 
of Railways for Injuries to the Person, by 
Christopher Stuart Patterson, of the Phil- 
adelphia Bar, Philadelphia. T. & J. W. 
Johnson & Co., 1886. 

This is an admirable treatise on the law 
of negligence, with special reference to rail- 


ways and injuries tothe person. The gen- 


eral principles of the law on this subject are 
clearly and completely stated in the opening 
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chapter, a... “ 
of the decisions are ». 

rules which are fully illustrated. s+. 
speak more fully of the book next month. - 


Jacos’s FisHer’s Dicgst, Vol. XI, Supple- 
ment, 1883-1886, New York Digest Pub- 
lishing Co., 1886. Edward A. Veghte, 
Publishers’ Special Agent for New Jersey. 
This is the second supplement to Jacob’s 

edition of Fisher’s Digest of the English 

cases at common law. The supplements 
contain cases in equity as well as at law, for 
they contain the decisions of the High Court 
of Justice without regard to any distinction 
between law and equity. This supplement 
is prepared after the same manner as the for- 
mer volumes, and seems to keep up to the 
old standard of excellence. ‘There is a ta- 
ble of the cases contained in the first ten 
volumes that have been overruled or reversed 
since 1882, and are cited in this volume. 

There is an extra copy of this to be cut up 

and pasted in the several volumes at the 

proper places, making the entire set com- 
plete to date. 


Banks & Brothers will publish soon a lim- 
ited edition of the Mew York Chancery Re- 
ports, annotated by Stewart Rapalye, thirty- 
two volumes in sixteen, at thirty two dollars. 
These reports contain the decisions of Kent 
and Walworth, and are among the classics 
of the law. It is good to have a new edition 
in cheap form, and we trust that for the 
good of the bar of New Jersey a large pro- 
portion of the edition will be distributed 
here. Mr. Edward A Veghte, of Somer- 
ville, is charged with that duty. 
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